
 

The Primary Care Enhancement Act:  Separating Fact from Fiction 

A Bipartisan Direct Primary Care Bill advanced from the House Ways and Means Committee on October 
23, 2019 in a rare unanimous vote.  H.R. 3708, The Primary Care Enhancement Act, provides important 
clarifications to the tax code that will allow DPC agreements to be fully compatible with High Deductible 
Health Plans paired with Health Savings Accounts (HSAs). The legislation, which the Joint Committee on 
Taxation (JCT) estimates will come with a cost to the Treasury of roughly $1.8 billion over ten years is 
accompanied by the first ever tax on nicotine vape products which would offset the cost of the DPC 
legislation.  This is a unique bipartisan action in an unusually partisan time and we applaud Congress for 
taking this important step to move the bill and improve public health.   

H.R. 3708 mirrors the legislation passed by the House last year—H.R. 6199 (115th).  The White House 
issued a Statement of Administration Policy 1 and supported the bill along with major medical societies 
and employer groups.  This bill has long been a priority for the growing number of patients with HSA 
compatible HDHPs and DPC physicians.  Now, these pioneering doctors and their patients are joined by a 
nationwide coalition of thousands of employers, unions, brokers, and advisors who see this as a critical 
choice for the lives they cover that would be improved by receiving relationship-based care from a 
personal primary care physician of their choice— at an AFFORDABLE monthly fee. 

The Problem.  Under current tax law, to be eligible to fund an HSA, individuals must be covered by a 
“high deductible health plan and no other health plan that (1) is not a high deductible health plan and 
(2) provides coverage for any benefit which is covered (e.g. primary care) under the high deductible 
health plan.”2  Following current law, (26 U.S. Code § 223 ) on Health Savings Accounts, IRS interprets 
DPC plans as health plans which provide primary care, which is in fact a covered benefit in all HDHPs.   
Sadly, some physicians not familiar with the law or legislative language have misinformed patients and 
other providers that this is not the case... saying that patients with HSAs have been using DPC for over a 
decade.  However, the Treasury Department, IRS, and Congress clearly disagree.  There are at least 8 
different pending bills with language to correct the HSA definition in the current session alone.  If the 
problem didn’t exist, neither would these bills.  The good news is that after 10 years of hard policy work, 
there is now bipartisan support to change the law. 
 
What does H.R. 3708 Actually Say?  “The bill amends the Internal Revenue Code (IRC) of 1986 to allow 
individuals with direct primary care service arrangements to remain eligible individuals for purposes of 
health savings accounts:” 3 

• A direct primary care service arrangement will not be treated as a health plan that will make an 
individual ineligible to contribute to an HSA.  

• Fees paid for any direct primary care service arrangement will be treated as medical expenses 
and not the payment of insurance.  

• A DPC arrangement is defined as an agreement offered to an individual, under which medical 
care is provided consisting solely of primary care services provided by primary care 
practitioners.  

• For the purposes of the tax code only, the term primary care services do not include: 

 
1https://www.whitehouse.gov/wp-content/uploads/2017/11/saphr6199r_20180723.pdf 
2 Joint Committee on Taxation - October 21, 2019 JCX-47-19 
3 Joint Committee on Taxation - October 21, 2019 JCX-47-19 
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       (1) procedures that require the use of general anesthesia, 
       (2) prescription drugs other than vaccines, and  
       (3) laboratory services not typically administered in an ambulatory primary care setting.    

• The sole compensation for care in a qualified DPC agreement is to be a fixed periodic fee.  

• To qualify, aggregate fees for DPC service arrangements for each individual each month cannot 
exceed $150 per month, or in the case of any such arrangement that covers more than one 
individual, twice that amount, or $300.   

• Amounts are adjusted annually for inflation.  

• The aggregate fees paid by the employer for direct primary care service arrangements provided 
to an employee in connection with employment will be reported on Form W-2.  

• The definitions in the bill are applied narrowly only to individuals with HSAs under 26 U.S. Code 
§ 223 
 

Why the Limitations on Fees?  The JCT estimates roughly a $1.8 billion4 cost to the Treasury in tax 
revenue for these new triple-tax-preferred benefits requiring the Committee on Ways and Means to 
place some limitations on the bill to reduce the cost. These are common compromises in legislation.  In 
this case, amounts are indexed for inflation annually and are double the current national median 
monthly fee for a DPC agreement.  The limitations are only applied to individuals with HSAs, but we 
fought to modify the provision so that that the limitations would be applied to the taxable amount not 
directly tied to the fee.  However, JCT with technical assistance from Treasury said that this would not 
substantially limit the score.   
 
Affordable Primary Care.  These limitations are also designed to ensure that DPC plans are affordable.  
Some Committee members were concerned that these provisions would give additional tax benefits to 
wealthy individuals with concierge plans.  Members of Congress on both sides of the aisle were also 
concerned if the limitations were not placed on the fees directly there would be balance billing.  While 
many doctors like the idea of balance billing there is bipartisan resistance to the concept.  The 
compromise has dissipated the severe pushback on the broader definitions in previous versions of the 
bill (e.g. H.R. 365 – 115th) and allowed the bill to pass with broad bipartisan support—twice now in 
Committee and once on the House floor.5 The bill is not opposed by any organization other than a small 
group of libertarian physicians.    
 
Isn’t the Bill a Compromise?  Yes.  Compromise is the key to passing almost any legislation, particularly 
in a Congress with narrow partisan margins of control.  This compromise, while not perfect, would 
provide a pathway forward for almost all small and large DPC practices, and every DPC single practice 
engaging employers today.  It’s a very good start which will help expand the DPC model by allowing the 
22 million Americans with HSAs6 access to great primary care from a personal physician.  The 
compromise does not disadvantage any practice over any other.  It’s designed to apply equally to all DPC 
arrangements.  
 
Will the Prescription Drug Limitation Prohibit Doctors from Offering Discounted Drugs to Patients?  
No. The bill simply reads that for individuals with HSAs payment for DPC agreement fees can’t include 

 
4 Joint Committee on Taxation - October 21, 2019 JCX-47-19 
5 On passage Passed by the Yeas and Nays: 277 - 142 (Roll no. 377). (text: CR H7651-7653) 
http://clerk.house.gov/evs/2018/roll377.xml 
6  AHIP 2018 HSA Survey: https://www.ahip.org/wp-content/uploads/2018/04/HSA_Report_4.12.18-1.pdf 
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pharmaceuticals.  It doesn’t prohibit physicians from dispensing in the states where it is legal.  We 
realize the optics of this policy are not good, particularly as Congress attempts to pass legislation to 
lower prescription costs.  As the bill moves, we continue negotiating to reach a compromise that would 
remove the prescription restriction on DPC agreements.  Even though the practical impact of the 
provision would be minimal, and again, only apply to HSA holders, it would be better policy without this.  
If we oppose moving the larger bill because of a one flawed provision, we lose our ability to play a part 
in this negotiation. 
 
Does the Bill Create a New Treatment of DPC as Insurance? Absolutely not. Section 2 (a) (D) (i) reads: 
“A direct primary care service arrangement shall not be treated as a health plan.” Section § 2 (b) 
Amending § 223(d)(2)(C) of the IRC is in fact entitled: “DIRECT PRIMARY CARE SERVICE ARRANGEMENT 
FEES TREATED AS MEDICAL EXPENSES.”7  Any thoughts that this creates a new definition as insurance is 
pure misinterpretation.   
 
Does the Bill Endanger State DPC Definitions? Again, the bill narrowly applies to the HSA titles of the 
IRC.  It does not conflict with or apply to any state laws, none of which have jurisdiction over the U.S. 
Tax Code.   
 
Why Does the Bill Apply to Primary Care and not Specialty Care?  All versions of the bill since its 
inception have narrowly defined these clarifications of the tax code to primary care services.  The Direct 
Primary Care Coalition helped draft and supported the earlier versions of the bill, including H.R. 365.  
Newer versions have maintained a narrow primary care scope as intended.   
  
Will the President’s Executive Order Fix the HSA problem?  On June 24th, the President signed 
Executive Order No. 13877 on Improving Price and Quality Transparency (EO)8 which urges the Secretary 
of the Treasury to act within the extent of the law possible to propose regulations that would potentially 
clarify that DPC expenses are qualified health expenses under 213(d) of the IRC.  The Direct Primary Care 
Coalition is very pleased that the Administration has formally urged Treasury to consider proposing 
regulations to clarify direct primary care arrangements under IRC section 213(d) and worked closely with 
the White House on the initial report and the EO.  This is an important development.  It’s important to 
note, however, that the Executive Order alone, without further action by the Treasury or Congress 
does not change any IRS policy regarding DPC or HSAs. The EO provides the agency with direction and 
authority from the President to begin a regulatory process which may, at its conclusion result in some 
favorable policy change. We will continue to work closely with the Administration and the Treasury 
Department as potential rules are developed.  The scope of these potential regulations does not appear 
to address the issue under 223 (c) of the IRC that currently prohibits individuals with health savings 
accounts (HSA) from funding their HSA when they have a DPC arrangement.  Treasury has insisted in the 
past,9 and continues to insist that Congress needs to act to make changes to IRC 223 (c) to clarify this 
prohibition to make DPC fully compatible with HSAs.   

Keep DPC Moving Forward with Bipartisan Support.  Direct primary care has been a bipartisan idea 
since day one.  The DPC Coalition was instrumental in putting a definition of DPC as a primary care 
medical service in the Affordable Care Act (ACA) over ten years ago—the first law where the words 

 
7 House Committee on Ways and Means Amendment to H.R. 3708 October, 23, 2019. 
8 Executive Order 13877 of June 24, 2019 https://www.federalregister.gov/documents/2019/06/27/2019-13945/improving-
price-and-quality-transparency-in-american-healthcare-to-put-patients-first 
9 https://299c5fd4-bec9-457b-baf6-4e88db510d76.filesusr.com/ugd/677d54_86079e1617cb41679ce3e6aca9b8e9bf.pdf 
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direct primary care were ever used.  Since the very first day of the Trump Administration DPC has also 
been a key part of this Administration’s efforts to improve transparency, reduce costs, and bring new 
choices in health care for patients. We’ve worked with the White House, CMS, HHS, and all the agencies 
to help move this important healthcare priority for America’s patients of all ages, income levels, and 
political stripe.  Since 2009, DPC practices have grown from about 100 in a just few states to almost 
1,200 practices in almost every state, including new practices in KS, FL and TX.  Why? In part because of 
hard bipartisan work with legislators, governors, and stakeholders to pass DPC laws in 28 states based 
on our model state legislation that defines DPC as a medical service outside of state insurance 
regulations.  These bills were for the most part overwhelmingly bipartisan and many passed 
unanimously.  It’s time that Congress does the same thing with the tax code and passes a definitive bill 
that says DPC is not insurance and is available to all Americans, including those with HSAs.    

We appreciate the efforts of the bill sponsors, Chairman Earl Blumenauer (D-OR), Health Subcommittee, 
Ranking Member Devin Nunes (R-CA), and thank Ways and Means Committee Chairman Richard Neal 
(D-MA) and Ranking Member Kevin Brady (R-TX) for moving the bill forward. 

How Can I Take Action?  Please draft an email to your Member of Congress today.  Express your support 
for H.R. 3708.  Have your patients, employers, and supporters do the same.  See 
https://www.dpcare.org/calltoaction for your member’s contact information and information on how to 
contact each office.    
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